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FACTS AND PROCEDURAL HISTORY

¶1. During her employment at Telepak Networks, Inc., a subsidiary of Telapex, Inc.,

Nikki Niolet accompanied her supervisor, Phil Rice, to a business convention out of state.

Niolet alleged that while at the convention, Rice became intoxicated, assaulted her, attempted

to have sexual relations with her, and engaged in prolonged and detailed sexually-charged

language with her.  According to Niolet’s complaint, the company investigated the incident
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and found that Rice had sexually assaulted her, but since he “blacked out,” he was not

responsible for his actions.  Niolet continued to work with Rice until she resigned from the

company approximately a year later.

¶2. Niolet filed a complaint in the Circuit Court of Madison County against Rice, alleging

assault, battery, and malicious interference with her employment.  Rice filed a motion to

compel arbitration under an arbitration agreement Niolet had signed as a condition of her

employment with Telepak.  Rice was not a signatory to the arbitration agreement.  In

response to Rice’s motion to compel, Niolet conceded the malicious interference with her

employment claim, admitting that it arguably was covered by the arbitration agreement.  She

proceeded with her claims for assault and battery.  The trial court granted Rice’s motion to

compel arbitration and dismissed the case.  The trial court’s order stated that Rice could hold

Niolet to the terms of the arbitration agreement because the agreement was valid, Niolet’s

claims were within the scope of the agreement, and Rice was an intended third-party

beneficiary to the agreement.

¶3. Niolet now appeals, asserting the following issues: (1) the trial court erred in finding

that her claims for assault and battery were within the scope of the arbitration agreement, and

(2) the trial court erred in finding that Rice was an intended third-party beneficiary of the

arbitration agreement.  Finding that the trial court erred in compelling arbitration, we reverse

and remand this case for proceedings consistent with this opinion.

STANDARD OF REVIEW

¶4. “The grant or denial of a motion to compel arbitration is reviewed de novo.”  Holman

Dealerships, Inc. v. Davis, 934 So. 2d 356, 358 (¶4) (Miss. Ct. App. 2006).
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DISCUSSION

I.  THE SCOPE OF THE ARBITRATION AGREEMENT

¶5. This Court conducts a two-prong inquiry in determining the validity of a motion to

compel arbitration under the Federal Arbitration Act.  East Ford, Inc. v. Taylor, 826 So. 2d

709, 713 (¶9) (Miss. 2002).  “The first prong has two considerations: (1) whether there is a

valid arbitration agreement and (2) whether the parties’ dispute is within the scope of the

arbitration agreement.”  Id.; Smith v. Captain D’s, LLC, 963 So. 2d 1116, 1119 (¶11) (Miss.

2007).  “Under the second prong, the United States Supreme Court has stated the question

is ‘whether legal constraints external to the parties’ agreement foreclosed arbitration of those

claims.’”  East Ford, 826 So. 2d at 713 (¶10) (quoting Mitsubishi Motors Corp. v. Soler

Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985)).  Examples of external constraints are

“contract defenses available under state contract law such as fraud, duress, and

unconscionability.”  Id. (citing Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 686-87

(1996)).

¶6. No argument is made that this is not a valid arbitration agreement or that external legal

constraints exist that would foreclose arbitration.  Therefore, the only remaining issue to be

discussed is whether Niolet’s claims for assault and battery are within the scope of the

arbitration agreement.  In determining whether a party’s dispute is within the scope of an

arbitration agreement, “[c]ourts often characterize arbitration language as either broad or

narrow.  Broad arbitration language governs disputes ‘related to’ or ‘connected with’ a

contract, and narrow arbitration language requires arbitration of disputes that directly ‘arise

out of’ a contract.”  MS Credit Ctr., Inc. v. Horton, 926 So. 2d 167, 175-76 (¶24) (Miss.



 Niolet argues that the arbitration clause only applies to claims related to her1

recruitment or termination and not to matters that occurred during her employment.  The
wording in the quoted paragraph seems to limit the agreement to these certain events.
However, the first paragraph of this section, which is entitled “Scope of Private Dispute
Process,” states that the agreement covers matters relating to “recruitment, employment with,
or termination of employment.”  Therefore, we find that the scope of the agreement covers
employment-related matters that occur during employment.
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2006) (quoting Pennzoil Exploration & Prod. Co. v. Ramco Energy Ltd., 139 F.3d 1061,

1067 (5th Cir. 1998)).

¶7. Telapex’s “pre-dispute resolution agreement” states that it covers the following:

all matters directly or indirectly related to your recruitment, potential

employment, or possible termination of employment, including, but not limited

to, claims involving and/or against the Company, employees, supervisors,

officers, and/or directors of Telapex, Inc. or any affiliates, as well as any other

common law claims for wrongful discharge or other similar claims.

The language in this arbitration agreement is broad as it covers “all matters directly or

indirectly related” to Niolet’s employment with Telapex.   Therefore, “it is only necessary1

that the dispute ‘touch’ matters covered by the contract to be arbitrable.”  Captain D’s, 963

So. 2d at 1121 (¶15) (quoting Horton, 926 So. 2d at 176 (¶25)).  We find that a claim for

assault and battery in no way touches upon matters covered by the agreement.  Despite the

arbitration clause referencing claims against supervisors, the provision is limited to

employment-related claims.  Niolet’s claims for assault and battery are unquestionably not

directly or indirectly related to her employment.  This holding is consistent with the supreme

court’s holding in Captain D’s, where under the broad language in an arbitration agreement,

the supreme court found that “a claim of sexual assault neither pertains to nor has a

connection with [the employee’s] employment.”  Id. at (¶16).
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¶8. We find that the trial court erred in finding that Niolet’s claims were subject to

arbitration; therefore, we reverse and remand this case for proceedings consistent with this

opinion.

II.  THIRD-PARTY BENEFICIARY

¶9. The trial court found that although Rice was not a signatory to the arbitration

agreement, he was an intended third-party beneficiary and, therefore, could enforce the terms

of the agreement against Niolet.

¶10. “[A]rbitration agreements can be enforced against non-signatories if such

non-signatory is a third-party beneficiary.”  Adams v. Greenpoint Credit, LLC, 943 So. 2d

703, 708 (¶15) (Miss. 2006).  Here, Rice, a non-signatory, is trying to enforce an arbitration

agreement against Niolet, a signatory.  Therefore, we find that the proper issue for discussion

is not whether Rice is a third-party beneficiary, but whether Rice can compel arbitration

against Niolet under the terms of the agreement.  Sherer v. Green Tree Servicing, LLC, 548

F.3d 379, 383 (5th Cir. 2008).

¶11. In Sherer, Sherer signed a loan agreement with Conseco Bank, Inc., which stated that

all claims “arising from or relating to . . . the relationships which result from this Agreement

. . . shall be resolved by binding arbitration.”  Id. at 380.  The loan was subsequently

transferred to Green Tree Servicing, LLC.  Id.  A dispute arose over the loan agreement, and

Sherer filed suit against Green Tree in the United States District Court for the Southern

District of Mississippi.  Id.  Green Tree filed a motion to compel arbitration, which the

district court denied based on its holding that equitable estoppel did not apply.  Id. at 381.

The Fifth Circuit Court of Appeals reversed the decision of the district court and found that
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Green Tree could compel arbitration based on the plain language of the agreement with

Conseco Bank, in which Sherer validly agreed to arbitrate claims against non-signatories

whose relationships resulted from the agreement.  Id. at 383.  The Fifth Circuit stated that

looking first at “a theory such as equitable estoppel in order to determine whether a non[-

]signatory may compel arbitration . . . skips the first step in determining whether a valid

agreement to arbitrate exists: ‘the terms of the agreement’ dictate ‘[w]ho is actually bound

by an arbitration agreement.’”  Id. at 382 (quoting Bridas Sapic v. Gov’t of Turkm., 345 F.3d

347, 355 (5th Cir. 2003)).

¶12. According to the plain language of the arbitration agreement with Telapex, Niolet

agreed to submit to arbitration “claims involving and/or against . . . supervisors . . . .”

Therefore, Rice, as a supervisor, could hold Niolet to her agreement to arbitrate claims

against him in his role as supervisor.  However, as we found in Issue I, Niolet’s claims for

assault and battery did not arise out of her employment with Telapex, nor were Rice’s actions

within his role as supervisor.  We reverse the trial court’s ruling on this issue as its finding

that Rice was a third-party beneficiary was erroneous.

CONCLUSION

¶13. For the reasons stated, the judgment compelling Niolet to arbitration and dismissing

her claims is reversed, and this case is remanded to the trial court for further proceedings

consistent with this opinion.

¶14. THE JUDGMENT OF THE MADISON COUNTY CIRCUIT COURT IS

REVERSED, AND THIS CASE IS REMANDED FOR PROCEEDINGS

CONSISTENT WITH THIS OPINION.  ALL COSTS OF THIS APPEAL ARE

ASSESSED TO THE APPELLEE.



 While I disagree with the majority’s holding that Niolet’s claims fall outside the2

scope of the arbitration agreement, I agree with the majority’s holding that Phil Rice, as
Niolet’s supervisor, could hold Niolet to the agreement, despite being a non-signatory to the
agreement.  See Smith Barney, Inc. v. Henry, 775 So. 2d 722, 726 (¶16) (Miss. 2001) (“If the
agreement, on its face, evidences a clear intent that such disputes should be arbitrated, the
court is bound to uphold the intent of the parties”); see also Cleveland v. Mann, 942 So. 2d
108, 118 (¶35) (Miss. 2006) (non-signatories to arbitration agreements may be bound to
arbitrate “if so dictated by the ordinary principles of contract and agency”).

7

KING, C.J., MYERS, P.J., IRVING, GRIFFIS, BARNES, ISHEE AND

ROBERTS, JJ., CONCUR.  CARLTON, J., DISSENTS WITH SEPARATE WRITTEN

OPINION.  MAXWELL, J., NOT PARTICIPATING.

CARLTON, J., DISSENTING:

¶15. I agree with the majority that Telapex Networks, Inc. (Telapex), and Nikki Niolet

entered into a valid binding arbitration agreement.  However, I disagree with the majority’s

conclusion that Niolet’s claims fall outside the scope of the arbitration agreement she signed.2

Niolet concedes that the arbitration agreement she entered into was a valid agreement and

that she is bound by the Dispute Resolution Program (DRP).  Thus, I would find that Niolet

must submit any claims against persons or entities listed in the agreement to arbitration in

accordance with the DRP if the claims “touch” the matters covered by the contract for

dispute resolution with Telapex.  Because I respectfully conclude that Niolet’s civil tort

claims fall within the scope of her DRP, embracing in its plain text all matters directly or

indirectly related to her employment, I would therefore affirm the trial court’s granting of

Rice’s motion to compel arbitration.  I reached this conclusion after studying the matters

within the scope of the agreement, persons or entities covered by the scope of the agreement,

and any exclusions of matters otherwise included in the plain language of the contract.

¶16.  Justice Randolph, writing for the supreme court in Century 21 Maselle and Assocs.,
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Inc. v. Smith, 965 So. 2d 1031, 1036 (¶7) (Miss. 2007) (citing Moses H. Cone Memorial

Hospital v. Mercury Construction Corp., 460 U.S. 1, 22 (1983)), found a presumption exists

in favor of arbitration in the disposition of motions to enforce arbitration agreements.  Justice

Randolph explains in Century 21 Maselle that the Federal Arbitration Act “leaves no place

for the exercise of discretion by a [trial] court, but instead mandates that [trial] courts shall

direct the parties to proceed to arbitration on issues as to which an arbitration agreement has

been signed . . . absent a ground for revocation of the contractual agreement.”  Id. at (¶8)

(quoting Dean, Witter, Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985)).  As stated above,

Niolet concedes that she entered into a valid, binding arbitration agreement.  Further, our

supreme court has held that “[d]oubts as to the availability of arbitration must be resolved in

favor of arbitration.”  I.P. Timberlands Operating Co. v. Denmiss Corp., 726 So. 2d 96, 107

(¶46) (Miss. 1998) (citing Moses H. Cone Memorial Hosp., 460 U.S. at 24-25).

Consequently, "[u]nless it can be said with positive assurance that an arbitration clause is not

susceptible of an interpretation which would cover the dispute at issue, then a stay pending

arbitration should be granted."  Id. (citations omitted).  I find the language of Niolet’s

arbitration agreement susceptible of the interpretation that her intentional tort claims are

within the scope of the agreement.

¶17. Niolet’s arbitration agreement does not exclude either torts or intentional torts, nor

does the arbitration agreement exclude the specific civil tort claims at issue here, assault and

battery.  Alternatively, the agreement embraces all matters directly or indirectly related to her

employment, including the claims at issue here against a supervisor.  The arbitration

agreement contains the following language:
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In consideration of Telapex, Inc. considering your application for

employment you and Telapex, Inc. each agree that, in the event either party (or

its representatives, successors or assigns) brings an action in a court of

competent jurisdiction relating to your recruitment, employment with, or

termination of employment from your employer, the plaintiff in such action
agrees to waive his, her or its right to a trial by jury, and further agrees that

no demand, request or motion will be made for trial by jury.

In consideration of the Company considering you for employment, you

and your employer further agree that, in the event that you, anyone on your

behalf or your employer seek relief in a court of competent jurisdiction for a

dispute covered by this Agreement, your employer or you may, at any time

within sixty (60) days of the service of a complaint by one party against the

other at either party’s option, require all or part of the dispute to be arbitrated

by one arbitrator in accordance with the National Rules for the Resolution of

Employment Disputes of the American Arbitration Association.  You and your

employer agree that the option to arbitrate any dispute is governed by the

Federal Arbitration Act, and enforceable to the fullest extent permitted by

federal and state law.  You understand and agree that, if either you or your

employer exercises its option, any dispute arbitrated will be heard solely by an

arbitrator, and not by a court.  The only exception to this agreement is your

employer’s right to seek equitable and injunctive relief to enforce the

provisions of an employment, confidentiality, trade secrets, noncompetition or

similar agreement between your employer and you.

This pre-dispute resolution agreement will cover all matters directly or
indirectly related to your recruitment, potential employment, or possible
termination of employment, including, but not limited to, claims involving laws
against discrimination whether brought under federal and/or state law, and/or
claims involving and/or against the Company, employees, supervisors,
officers, and/or directors of Telapex, Inc. or any affiliates, as well as any other
common law claims for wrongful discharge or other similar claims.  This pre-
dispute resolution agreement does not cover claims under unemployment or
workers’ compensation laws or the National Labor Relations Act.

The right to a trial, and to a trial by jury, is of value.  You may wish to

consult an attorney prior to signing Appendix “2” attached hereto.  If so, take

a copy of this Program and all attached appendix materials with you.

However, you will not be considered for or offered employment if Appendix

“2” is not signed and returned by you.

This Agreement does not affect your ability to seek relief from or

through the Equal Employment Opportunity Commission.
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This Agreement does not create a contract of employment for a definite

time, and does not in any way alter your right or your employment relationship

at any time for any lawful reason or for no reason.

(Emphasis added).

¶18. In evaluating whether Niolet’s claims fall within the scope of the agreement, we must

study the plain language of the agreement and review legal precedent.  Where no ambiguity

exists in contract language, we must accept the plain meaning of the contract language as the

intent of the parties.  I.P. Timberlands Operating Co., 726 So. 2d at 108 (¶50).  See also

Smith Barney, Inc., 775 So. 2d at 726 (¶13).  The majority points out the broad language of

the arbitration agreement into which Niolet entered.  The agreement covered “all matters

directly or indirectly related” to her employment with Telapex.  Because of the broad

language in the agreement, precedent requires only that Niolet’s claims against Rice “touch”

the matters covered in the contract for the dispute to be arbitrable and within the scope of the

arbitration agreement.  MS Credit Ctr., Inc. v. Horton, 926 So. 2d 167, 176 (¶25) (Miss.

2006).  With respect to the scope of the matters encompassed, Niolet’s arbitration agreement

covers “all matters directly or indirectly related to” her employment; the arbitration

agreement does not require that the dispute “arise out of” her employment with Telapex.

Now, I will address who the DRP covers and any exclusions of claims or matters that would

otherwise be encompassed.

¶19. With respect to the persons and entities encompassed, the arbitration agreement Niolet

signed when she applied for employment covers all matters directly or indirectly related to

recruitment, employment, and termination, including claims involving or against not just the

company, but also employees, directors, officers, and supervisors, such as Rice.  Regarding



 The majority relies on the Captain D’s case in its finding that Niolet’s intentional3

tort claims fall outside the scope of her arbitration agreement.  However, the agreement
Niolet signed differs from the language in the arbitration agreement addressed in the Captain
D’s case.  The Captain D’s arbitration agreement does not contain the language contained
in Niolet’s DRP.  Niolet’s agreement encompassed all claims “directly or indirectly”
involving employment, including but not limited to discrimination claims and claims against
other employees, supervisors, officers, and directors, as well as common law claims for
wrongful discharge or other similar claims.  The Captain D’s agreement had no reference
to claims against other employees or supervisors.  Smith v. Captain D’s, LLC, 963 So. 2d
1116, 1120 (¶15) (Miss. 2007).
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the scope of claims encompassed in the arbitration agreement, I note the language of the

arbitration agreement contains no language limiting the agreement or excluding any

particular matters, torts, or civil claims if such matters fall within the broad scope of the

agreement.  To the contrary, as evaluated above, the broad scope of the plain language of the

arbitration agreement at issue embraces all matters directly or indirectly related to Niolet’s

employment to include claims against supervisors.  As Niolet pled them, the claims at bar

more than “touch” the plain language of the broad agreement between Telapex and Niolet.

Therefore, I conclude that the language of the arbitration agreement to be so broad as to

encompass Niolet’s civil tort claims at issue here against her supervisor, Rice, because the

claims not only touch, but also relate to her employment directly or indirectly and fall within

the scope of the plain language of her arbitration agreement.   See Smith Barney, Inc., 7753

So. 2d at 726 (¶13) (broadly construing arbitration language “any controversy or claim

arising out of or related to this agreement”); see also Pennzoil Exploration & Prod. Co. v.

Ramco Entergy, Ltd., 139 F.3d 1061, 1067 (5th Cir. 1998) (holding that “[b]road arbitration

clauses . . . are not limited to claims that literally ‘arise under the contract,’ but rather

embrace all disputes between the parties having a significant relationship to the contract
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regardless of the label attached to the dispute”).

¶20. Precedent requires that any doubt concerning the scope of an arbitration clause be

resolved in favor of arbitration.  I.P. Timberlands Operating Co., 726 So. 2d at 107 (¶46)

(citing Moses H. Cone Memorial Hosp., 460 U.S. at 24-25).  However, no need exists in this

case to look to the aid of such a rule of construction because in my view, the language in the

arbitration agreement before the court opens no door to confusion or ambiguity.  I conclude

based on my reading of the plain language of the arbitration agreement, and also a reading

of the DRP as a whole, that the embracing scope of the agreement at issue encompasses

Niolet’s claims against Rice arising out of incidents while she worked under his supervision

and in the performance of business travel and duties at Telapex.  However, even if confusion

existed regarding the scope of the coverage of the DRP, any doubt concerning the scope of

an arbitration clause must be resolved in favor of coverage.  Id.

¶21. I find the supreme court’s holding in Doleac instructive in the case at bar.  In that

case, Real Estate Professionals, LLC, sued Barry Doleac and his business for breach of

contract, tortious interference with business relations, trespass to chattels, and conversion.

Doleac v. Real Estate Professionals, LLC, 911 So. 2d 496, 498 (¶2) (Miss. 2005).  Doleac

filed a motion to dismiss the complaint and compel arbitration.  Id. at 500 (¶12).  The

chancery court denied the motion to compel arbitration.  Id.  The case proceeded to trial

before the chancellor, who found in favor of Real Estate Professionals.  Id. at (¶13).  Doleac

appealed, arguing that the chancellor erred in denying his motion to dismiss and to compel

arbitration.  Id. at (¶14).

¶22. Real Estate Professionals argued that the arbitration clause at issue contained narrow
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language and did not include tort claims.  Id. at 504 (¶27).  The arbitration clause applied to

“any dispute under this agreement.”  Id.  The supreme court held that the intentional tort

claims arose out of the contracts between Real Estate Professionals and Doleac and should

be referred to arbitration in accordance with the contract.  Id.  Likewise, the language in the

DRP in this case is analogous to the language of the agreement in Doleac.  However, the

language in the case before us presents arguably even broader language than that evaluated

in Doleac.  The DRP that Niolet signed requires that all matters that relate directly or

indirectly to employment, including claims against the company, employees, supervisors,

officers, and directors, be submitted to arbitration.  Hence, in applying the precedent of

Doleac to the instant case, the language of the DRP before us, which embraces all matters

directly or indirectly related to employment, includes Niolet’s civil tort claims against her

supervisor.   Niolet’s tort claims against her supervisor directly or indirectly “relate” to her

employment and fall within the scope of the arbitration agreement with Telapex.

¶23. In further study of the scope of the broad language of the arbitration agreement before

us, we note that the supreme court explained the distinction between broad and narrow

language in arbitration agreements as follows:

Courts often characterize arbitration language as either broad or narrow.

Broad arbitration language governs disputes “related to" or “connected with”

a contract, and narrow arbitration language requires arbitration of disputes that

directly “arise out of” a contract.  Because broad arbitration language is

capable of expansive reach, courts have held that it is only necessary that the

dispute “touch” matters covered by the contract to be arbitrable.

Horton, 926 So. 2d at 176 (¶¶24-25) (internal citations and quotation marks omitted).

¶24. In my view, Niolet’s asserted claims more than “touch” matters covered by the



 The record reflects that Niolet filed an Equal Employment Opportunity (EEO) claim4

at the same time as this complaint based on the same event – Rice’s assault against her.  Her
EEO claim further illustrates that her claims are work related.
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arbitration agreement since the agreement clearly encompasses claims against her supervisor

during the course of her employment.   However, I respectfully submit that if the majority4

possessed a sincere doubt regarding whether a question of fact existed as to whether this

claim arose out of Niolet’s employment relationship with her supervisor, then the case should

be remanded for an evidentiary hearing to determine whether Niolet’s claims against Rice

factually “touch” the matters covered by the scope of the agreement.  See Captain D’s, 963

So. 2d at 1124 (¶33) (Dickinson, J., dissenting).

¶25. For the above reasons, I respectfully dissent from the majority as I would affirm the

judgment of the circuit court and compel arbitration.
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